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PROCEDURAL HISTORY  
 
In Personnel Order 2021-52, dated April 13, 2021, Acting Chief of Police Jeffery B. Norman, 
(“Chief Norman” or “Chief”) found Police Officer Jose R. Rivera, III (“Officer Rivera”) had 
violated the Milwaukee Police Department Code of Conduct on two counts: (1) Core Value 5.00, 
Respect, referencing Guiding Principle 5.01, by engaging in discourteous and unprofessional 
conduct, and (2) Core Value 3:00, Integrity, referencing Guiding Principle 3.01, by behaving in 
such a manner that a reasonable person would expect to bring discredit upon the department. The 
complaint alleges Officer Rivera violated these sections when he and his partner attempted to 
disperse a group of people gathered on a sidewalk by driving their squad onto the sidewalk with 
red lights and siren on and threating to arrest them if they failed to move on. For these violations, 
Chief Norman suspended Officer Rivera for five (5) days without pay on the first count and ten 
(10) days without pay on the second count.  
 
Officer Rivera appealed the Chief’s order to the Milwaukee Fire and Police Commission. 
 

SUMMARY OF HEARING PROCEEDINGS 
 
A hearing was held and recorded by a stenographic reporter. Testimony was taken from the 
following witnesses: 
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For the City:   Police Officer Jose R. Rivera, III 
Sergeant Gregory Borst 
Inspector Nicole Waldner 

 
For Officer Rivera:  Police Officer Daniel Tierney 

Police Officer Zachary Ramion 
Sergeant Aaron Frantal 
Lieutenant Shannon Taylor 
MPA Secretary-Treasurer, Danilo Cardenas 
Police Officer Jose R. Rivera, III 

 
FINDINGS OF FACT 

 
We find the following facts have been established by a preponderance of the evidence. 
 
1. Officer Rivera joined the Milwaukee Police Department on October 8, 2007. During the 
last seven (7) years he has been assigned to District No. 5. He has extensive experience in anti-
gang enforcement, drug enforcement, execution of search warrants, surveillance, responding to 
shots-fired calls and traffic enforcement. (Ex. 17) 
 
2. On March 10, 2020, Officer Rivera and his partner were working the 4:00 P.M. to 12:00 
A.M. shift. Police Officer Daniel Tierney (“Officer Tierney”) was driving their marked police 
squad. At about 5:15 P.M., Officer Rivera and Officer Tierney were patrolling in the area of North 
27th Street and West Atkinson Avenue. They knew the area was a high crime area due to numerous 
calls for police service for shots fired, homicides, drug dealing and gambling. They saw a group 
people gathered in front of the stores on North 27th Street between West Atkinson Avenue and 
Sunlight Way. As their squad approached, the people appeared to disperse. The officers suspected 
illegal activity might be afoot. They drove around the block and saw that the people had regathered. 
Officer Rivera and Officer Tierney observed a person gathered whom had prior arrests for 
possession of an illegal firearm, fleeing, and possession of narcotics. They believed him to be a 
drug dealer. They saw him approach a vehicle and conduct what they believed to be a hand-to-
hand drug sale. As they approached the suspect, they saw him place a plastic baggie down the rear 
of his pants. The suspect was arrested, handcuffed and placed in an accompanying squad. Upon 
further investigation, no drugs were found on the suspect and he was released. (Exs. 2, 5) 
 
3. Officer Rivera and Officer Tierney returned to their squad. A small group people had again 
gathered on the sidewalk.  It appeared to the officers that they were not engaged in any lawful 
activity. The officers decided to clear the sidewalk because in the past, they had answered many 
calls for loitering, drinking, drug dealing and other illegal activity in the area. They generally were 
aware of earlier complaints by store owners of loitering outside the stores. (Some standing 
complaints of loitering were filed by some store owners, but those were filed after the date of the 
incident.)  (Exs.  2, 4, 5) 
 
4. Officer Rivera activated the squad’s public address system and told the persons on the 
sidewalk to leave the area or they would be arrested. He broadcasted, “Hey y’all, move around. I 
come back I’m gonna take everybody. I grab a wagon, everyone goes for loitering. So move 
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around.” Officer Rivera’s partner then pulled the squad onto the public sidewalk and drove down 
the block with the emergency lights and siren on. Officer Rivera stepped out of the squad and 
approached several people who were in front of the squad and said to them “You want to go to 
jail? Then move around.” (Ex. 2, 5) 
 
5. Milwaukee City Ordinance 106-31 defined loitering.  
 

Loiters or prowls in a place, at a time, or in a manner not usual for law-abiding 
individuals under circumstances that warrant alarm for the safety of persons or 
property in the vicinity. Among the circumstances which may be considered in 
determining whether such alarm is warranted is the fact that the actor takes flight 
upon appearance of a peace officer, refuses to identity himself or manifestly 
endeavors to conceal himself or any object. Unless flight by the actor or other 
circumstances makes it impractical, a peace officer shall prior to any arrest for an 
offense under this section, afford the actor an opportunity to dispel any alarm which 
would otherwise be warranted, by requesting him to identify himself and explain 
his presence and conduct. (MCO 106-31(1); Ex. 1) 

 
6. Officer Rivera admits the facts as alleged, but maintains he did not violate the Code of 
Conduct. (Ex. 5, see PI-21 interview summary; Ex. 3; Rivera’s testimony) But he does 
acknowledge that in the future he would use a different strategy to achieve his goal. (Ex. 3) 
 

CONCLUSIONS OF LAW 
 
7. This appeal is governed by the seven just-cause standards set forth in Wis. Stat. sec. 
62.50(17) (b). The Commission must find by a preponderance of the evidence that there is just 
cause to sustain the charges. Preponderance of the evidence means “more likely than not,” rather 
than just possible. See, e.g., U.S. v. Johnson, 342 F.3d 731, 734 (7th Cir. 2003). 
 
8. The first just cause standard asks, “whether the subordinate could reasonably be expected 
to have knowledge of the probable consequences of the alleged conduct.” The Code of Conduct 
provisions in issue prohibits conduct, whether on or off duty, that a reasonable person would expect 
to bring discredit on the department and requires officers to treat the public with courtesy and 
professionalism. Attempting to induce a group of people standing on a public sidewalk to leave 
the area by threating them with wholesale arrest, when no basis for arrest has been established, 
and then driving a squad onto the sidewalk with red lights and siren on to further induce them to 
move is discourteous and unprofessional conduct. A reasonable police officer would conclude that 
engaging in such behavior would bring discredit on the department and create the appearance of 
improper behavior. (Ex. 10) We conclude the Chief has satisfied the first standard by a 
preponderance of the evidence. 
 
9. The second just cause standard asks, “whether the rule or order the subordinate allegedly 
violated is reasonable.” The rules alleged to have been violated in this case are necessary to 
maintain public confidence in the integrity and professionalism of the department. We conclude 
the Chief has satisfied the second standard by a preponderance of the evidence. 
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10. The third just cause standard asks: “whether the Chief, before filing the charge against the 
subordinate, made a reasonable effort to discover whether the subordinate did in fact violate the 
rule or order.” Sergeant Borst testified regarding the effort made to investigate this case, which is 
recorded in his Citizen Complaint Supervisor’s Report. (Ex. 5) His report includes a summary of 
the content of the officers’ body worn camera and squad videos, and Officer Rivera’s and Officer 
Tierney’s PI-21 interviews. Officer Rivera also submitted a memorandum stating his 
understanding of what had occurred, which is part of the investigative file. (Ex. 3) We conclude 
the Chief has satisfied the third standard by a preponderance of the evidence. 
 
11. The fourth just cause standard asks, whether the investigative effort described above was 
“fair and objective.” Reviewing the entire record in this matter, we find no evidence of any animus 
directed against Officer Rivera or unfairness or lack of objectivity in the investigation. Officer 
Rivera objected that the investigation did not conform with Standard Operation Procedure 450, 
Personnel Investigations. Section 450.55 of the SOP directs the investigation be completed within 
ninety (90) days of being assigned. Here the investigation was assigned on October 19, 2020, and 
completed on February 10, 2020. (Ex. 5) A fourteen (14) day extension was approved by the 
Captain of Internal Affairs on January 19, 2021. (Ex. 13) The investigation, therefore, was 
completed within the specified time period. We have previously noted that we view the time period 
governing personnel investigations to be directory only. There is no language in the SOP indicating 
that the charges should be dismissed if the investigation is not done within the directed period. 
Officer Rivera also objected that the extension was granted on day ninety-one (91), rather than 
earlier. (Ex. 13) There is, however, no language in the SOP stating the extension must be approved 
with the ninety (90) day period, and, as just noted, this is irrelevant because the time period is 
directory. Finally, Officer Rivera objects that his response to charges and the memorandum 
recording the decision that there was no need to conduct any follow-up investigation in light of his 
response all occurred outside of the specified time period. (Ex. 12, 13) Those documents, however, 
are not part of the investigation specified in 450.55, but are additional documents prepared for the 
Command Staff’s discipline review. The Chief has satisfied the fourth standard by a preponderance 
of the evidence. 
 
12. The fifth just cause standard asks, “whether the Chief discovered substantial evidence that 
the subordinate violated the rule or order as described in the charges filed against the subordinate.” 
Officer Rivera did not deny the facts that gave rise to this discipline; moreover, the body worn 
camera and squad videos established for the most part all the essential facts. The dispute between 
Officer Rivera and the Chief is whether the facts constitute a violation of the Code of Conduct. 
We have no trouble concluding, however, that forcing a group of people standing on a public 
sidewalk to leave the area by threating them with wholesale arrest, when no basis for arrest has 
been established, and then driving a squad onto the sidewalk with red lights and siren on to force 
them to move is, to say the least, discourteous and clearly unprofessional. A reasonable police 
officer, moreover, would conclude that engaging in such behavior would bring discredit on the 
department. Lieutenant Benjamin Fellers, in his review of the incident concluded Officer Rivera 
violated the Code of Conduct because his conduct was unprofessional and undermined public 
confidence in the department. (Ex. 10) Inspector Nicole Waldner explained why the conduct 
violated the Code of Conduct more directly. She testified that his conduct made the MPD look 
foolish and aggressive at a time when the department is trying to build trust with all communities 
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in the city. Officer Rivera’s actions, she testified, made MPD “look like jerks.” The Chief has 
satisfied the fifth standard by a preponderance of the evidence. 
 
13. The sixth just cause standard asks, “whether the Chief is applying the rule or order fairly 
and without discrimination against the subordinate.” As discussed above, we find a thorough 
investigation was conducted with no credible evidence of animus against the officer. The 
testimony of Inspector Waldner, the Discipline Review Summary, and the supporting documents 
establish the considerations that were presented for the Chief’s review. (Ex. 9) In reviewing prior 
disciplines for similar offenses, it must be acknowledged that the facts of each case are different 
and the discipline in each case is evaluated in the context of the officer’s past performance, prior 
disciplines, and the extent to which the officer accepted responsibility for his or her actions. In this 
case, however, there were no prior disciplines imposed for comparable conduct. We conclude the 
Chief has satisfied the sixth standard by a preponderance of the evidence.  
 
14. The seventh and final just cause standard asks, “whether the proposed discipline reasonably 
relates to the seriousness of the alleged violation and to the subordinate’s record of service with 
the department.” We acknowledge that Officer Rivera’s supervisors’ evaluations have consistently 
been rated as average or above average, and he has received numerous commendations for his 
work. His record demonstrates he is a professional and capable officer. In this case, however, he 
exercised poor judgment, which he acknowledges. We view the length of the suspensions imposed 
by the Chief as reasonable in light of the seriousness of the violation and his record of service. The 
Chief has satisfied the seventh standard by a preponderance of the evidence. 
 

DECISION 
 
 The Chief’s discipline is sustained and the Appellant, Jose R. Rivera, III, is ordered 
suspended from the Milwaukee Police Department for five (5) days without pay on the first count 
and ten (10) days without pay on the second count. 
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