
COUNTY OF MILWAUKEE 
Inter-Office Communication 

 
 
Date: October 15, 2009 
 
To: Supervisor, Paul Cesarz, Chairman, Personnel Committee 
 Supervisor Elizabeth M. Coggs, Chairwoman, Committee on Finance and Audit 
 
From: Jerome J. Heer, Director of Audits 
 
Subject: Amendment of Chapter 17.16(1)(b) of Milwaukee County Code of General Ordinances 

Related to Overtime and the Fair Labor Standards Act (FLSA) (File No. 09-257) 
 
 
Background 
On July 10, 2009 the Committee on Personnel referred the attached report from the Director of Human 
Resources dated April 26, 2009 to the Department of Audit for review and comment. 
 
Analysis 
The analysis provided by DAS provides support for bringing overtime payments for non-represented 
employees in line with the provisions of the Fair Labor Standards Act (FLSA).  This would be 
accomplished in two ways.  First, non-represented employees who are exempt from FLSA would no 
longer be paid overtime (either time and one half or straight time).  Second, non-represented 
employees would have overtime calculated on the basis of hours worked over 40 hours in a week 
rather than hours worked in excess of eight hours in a day.  The proposal does not cover executive 
employees who are not eligible for overtime now and would continue in that status. 
 
The analysis, however, does not make a strong and clear distinction between overtime that is “paid” 
and overtime that is “used”.  “Paid” overtime is a cash expense to the County that is triggered either by 
the active approval of management or by a default payment if overtime is not liquidated within 180 
days.  Overtime that is “used” is a non-cash item that is incurred when overtime is liquidated as 
compensatory time off.  An assessment that incorporates this distinction results in a fiscal note of 
$277,578 as “paid” in 2008 in contrast with $238,728 as “used”.  The value of the total amount that was 
accrued in 2008 was $365,093 and this amount incorporates any amount that was built up during the 
year because it was not “paid” in the period in which it was earned and has not yet been used. 
 
Given the current environment in Milwaukee County where it is anticipated that there will be 
considerable pressure on the County workforce, including the employees affected by this DAS initiative, 
we question the wisdom of banning any overtime for the group affected by this proposal.  We suggest 
that a more fair, reasonable approach is to allow overtime to only be accumulated as straight time, not 
time and a half, and that it only be liquidated as “used” compensatory time off, not “paid”.  Executive 
Directors and Executive Compensation Plan employees should, of course, continue to be prohibited 
from accruing any overtime.  But civil service employees who work additional hours should not be 
treated the same as executives.  It is also advisable to have DAS report back to the County Board on 
the effect of this initiative on the 2010 budget and on programs.  Specifically, the Board should receive 
a report that identifies amounts “paid” and “used” by department. 
 
We also note that the list of affected employees is the subject of a consulting engagement that is 
currently in process.  The study could also provide some clarity to long-standing questions about the 
proper classification of Executive Directors and ECP employees as civil service positions.  The 
committee may want to see the results of the consultant’s study before taking any action.  The report is 
also expected to provide a review of compensation for all non-represented classifications. 
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The County Executive’s Recommended 2010 Budget also addresses overtime for employees who are 
both covered by, and exempt from, FLSA.  These elements, which are subject to collective bargaining 
for represented employees, are included in Org. 1972 Wage and Benefit Modification Account and 
include: 
 
Overtime Reform 
 
• Overtime pay will not be paid for hours in excess of eight during the workday unless the employee 

has exceeded 40 hours in the workweek.  This is consistent with federal law and will provide 
consistency among Milwaukee County labor agreements. 

 
• Employees will only receive overtime pay for hours worked instead of credited.  This is consistent 

with federal law and will provide consistency among Milwaukee County labor agreements. 
 
• Management will be provided with the discretion to either pay out overtime or allow deputy sheriffs 

and nurses to accrue the overtime as paid time off to provide staffing flexibility and reduce overtime 
cost. 

 
• Amend Chapter 17.16(1)(b) to eliminate overtime for salaried non-represented employees in 

positions that are exempt from the overtime requirements of the Fair Labor Standards Act (FLSA). 
 
Based on our analysis of the April 26, 2009 proposal by the Director of Human Resources, we concur 
that the provisions listed above should be pursued with the exception of the elimination of all overtime 
for professional employees. 
 
Conclusions and Recommendations 
We believe that the DAS recommendations to bring Milwaukee County in line with FLSA for non-
represented employees should be adopted except that these employees should be allowed to earn 
overtime at a straight time rate and that it should be liquidated as compensatory time off rather than 
cash.  An alternative to the Ordinance change proposed by DAS is attached.  Further, DAS should be 
directed to report back to Personnel and Finance and Audit Committees in the April Board cycle on the 
amount of overtime paid in the first quarter of 2010 with specific details on the department, division and 
programs where overtime is occurring and an analysis of the underlying rationale in each unit. 
 
Further, all overtime changes proposed by the County Executive in his 2010 Recommended Budget 
should be pursued with the exception of the outright ban of any overtime for any non-represented 
employees.  Instead, that ban should be replaced with a change to only allow straight time accrual of 
overtime with compensatory time off rather than payment.  Again this applies primarily to professional 
staff and in no event would apply to executives who are not eligible for any overtime.  Managers should 
be charged with ensuring that large balances do not accumulate that might be paid out at separation of 
service from the County.  The overtime report provided to the County Board should identify overtime 
accumulation by position to provide oversight that will help mitigate any concern about overtime 
payouts. 
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Jerome J. Heer 
 
JJH/cah 
 
Attachment 
 
cc: Finance and Audit Committee Members 
 Personnel Committee Members 
 Scott Walker, Milwaukee County Executive 
 Cynthia Archer, Director, Department of Administrative Services 
 Steve Kreklow, DAS-Fiscal & Budget Administrator 
 Terrence Cooley, Chief of Staff, County Board Staff 
 Steve Cady, Fiscal & Budget Analyst, County Board Staff 
 Rick Ceschin, Senior Research Analyst, County Board Staff 
 Delores Hervey, Chief Committee Clerk, County Board Staff 
 






















